
 
 

August 11, 2014 

 

Jalal Haddad 

California Department of Health Care Services 

jalal.haddad@dhcs.ca.gov 

 

 

Re: MSSP Waiver and Transition to Compliance with Federal HCBS Regulations 

 

 

Dear Mr. Haddad: 

 

We thank you and the Department of Health Care Services (DHCS) for the opportunity to 

comment on how the MSSP waiver can be brought into compliance with the new federal 

regulations on HCBS settings. 

 

 

1. DHCS Should Not Preemptively Conclude that a Particular Category of Setting, in 

Every Instance, Is in Compliance with the HCBS Regulations. 

 

DHCS has stated that at this time it “seeks stakeholder input to determine whether, or to what 

extent, non-residential HCB settings such as Adult Day Support Centers and Congregate Meal 

Sites conform to the HCB settings requirements (42 CFR 441.301), and what must be done to 

meet those requirements.” 

 

Requiring compliance on an ongoing basis in all settings is critical for consumers.  For the new 

regulations to be meaningful, their requirements must be incorporated into the way that settings 

relate to consumers.   

 

We respectfully suggest that it would be inappropriate for DHCS to determine that an entire 

category of settings is in compliance with the new regulations without individual analysis.  The 

regulations have established certain consumer rights, and a setting’s compliance with the 

regulations requires that those rights be honored at all times.  Thus, for example, one adult day 

support center may meet the regulatory requirements while another may not.  Likewise, an adult 

day support center may currently be in compliance but may fall out of compliance next month.  

Accordingly, DHCS should not make any determination that any adult day support center or 

congregate meal site is automatically in compliance with the new regulations. Rather, DHCS 

should provide guidance for programs and monitor compliance on an ongoing basis. 

 

 

2. Settings Must Ensure a Consumer’s Right to Privacy, Dignity and Respect, and 

Must Optimize a Consumer’s Autonomy and Independence. 

 

mailto:jalal.haddad@dhcs.ca.gov


 
 

One illustration of our Recommendation #1 is found in subsections 441.301(c)(4)(iii) and (iv).  

These two provisions require that an HCBS setting does each of the following: 

 

(iii)  Ensures an individual’s rights of privacy, dignity and respect, and 

freedom from coercion and restraint. 

 

(iv) Optimizes, but does not regiment, individual initiative, autonomy, and 

independence in making life choices, including but not limited to, daily 

activities, physical environment, and with whom to interact. 

 

While some adult day support centers and congregate meal sites may honor these consumer 

rights, others routinely fail to do so.  DHCS should take steps to ensure that these and other 

regulatory rights are honored on an ongoing basis in all of the state’s HCBS settings. 

 

We are aware that the Centers for Medicare and Medicaid Services (CMS) will be issuing 

guidance on how to apply the new regulations to non-residential settings.  In the absence of such 

guidance, DHCS may wish to consider related provisions from CMS’s guidance for residential 

settings.   For example, in CMS’s Exploratory Questions to Assist States in Assessment of 

Residential Settings, CMS sets forth an expectation that the consumer chooses and controls a 

schedule (#5), chooses when and what to eat (#7), chooses with whom to eat or to eat alone (#8), 

and is treated in a dignified manner by staff (#22). 

 

 

3. DHCS Should Establish a Functional System to Ensure Ongoing Compliance, 

Including the Ability to Accept and Investigate Complaints Against Service 

Providers. 

 

Consistent with Recommendations #1 and #2, DHCS should establish a system that will ensure 

ongoing compliance.  Even though a setting may be compliant today, it may violate the 

regulations in the future, and at that point a consumer must have access to a system that will 

accept complaints, investigate, and rectify problems.  In addition, DHCS should have an 

independent mechanism (apart from the receipt of complaints) to ensure that compliant settings 

remain in compliance. 

 

These regulations address many aspects of how a setting relates to individual consumers.  If the 

regulations are to fulfill their promise, the state and consumers must have the ability to take 

appropriate action when consumers’ rights are violated. 

 

 

Conclusion    
 

We have been involved with these regulations on the federal level for several years, and 

understand that much of the conversation has revolved around the idea that certain categories of 

settings might be disqualified from HCBS reimbursement.  However, the success of the 



 
 

regulations —that is, the improvement of consumers’ experience in HCBS settings — will 

depend in large part on how standards are enforced on an ongoing basis.  We respectfully 

suggest that DHCS focus a significant amount of attention on the standards that “compliant” 

settings meet on an ongoing basis, and on how DHCS and consumers can bring a setting back 

into compliance if and when problems develop. 

 

Please feel free to call with any questions or suggestions.  We look forward to working with you 

throughout the development of the state’s transition plan.  For example, we anticipate submitting 

comments once the state develops a more detailed transition plan for MSSP services, and when 

the state develops and shares transition plans for California’s other HCBS services. 

 

Sincerely,  

 

Disability Rights California 

National Senior Citizens Law Center 


